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Statement of the Issue 
OE tne Issue 


Whether the District Court erred in holding 
that it lacked jurisdiction to review the acts of American 


consular officials abroad in determining whether or not 


to issue a visa. 


otatement 


This is an appeal from an order of the Honorable 
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\haries L. Brieant, United States District Judge for the 
Southern District of New York, entered on January 5, 1976, 
granting defendants Ee] s' motion for summary 
judgment. 
appellant, Marcelina Diaz 
Rivera De Gomez, institut this action for a declara 
judgment pursuant to 28 U.S.C. §2201 et seq. and alleged 
that jurisdiction was based on section 279 of the Immigration 
and Nationality Act (the “Bet ), 8.8.0. £1320. kn 
additional or alternate basis of jurisdiction was alleged 
under the mandamus Statute, 28 U.S.C. §1361. Plaintiff - 
ant sought to review the action of the United States 
the Dominican Republie with respect to the visa 
application of plaintiff - appellant's husband. 

The District Court held that it lacked 
jurisdiction to review the acts of American consular 
officials abroad in determining whether or not to issue a 
visa and granted the motion of defendant's - appellees for 
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summary judgment. 


Statement of the Facts 


we chpieeteniehthetinaenrenants 


Plaintiff - appellant Marcelina Diaz Rivera De 


Gomez ("Gomez") is a fifty-one year old United States citizen. 
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On May 10, 1974 Gomez instituted a declaratory 
judgment action in the District Court and asserted 
jurisdiction under Section 279 of ee Act, © U.S.C. 
Plaintiff - appellant alleged 28 U.S.c. 361, the mandamus 
Statute, as an additional or alternative basis of jurisdiction 
Defendants - appellees moved for sumnary judgment and, in 
granting the motion, Judge Brieant held that the court lacked 
jurisdiction to review the acts of American consular officials 
abroad in determining whether or not to issue a visa. 

RELEVANT STATUTES 
Immigretion and Nationality Act, 66 Stat. 163 (1952). as 
amended: 
pection 103, 6 U.8.€.) 61103 + 
he Attorney General shall be charged 
administration and enforcement of 


and all cther laws relating to the 
tion and naturalization of aliens.... 


and perform such other 
as he deems necessary for carrying out 
authority under the provisions of this 
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mection 104, 8 U.8.C, $1104 - 


(a) The Secretary of State shall be charged 
with the administration and the enforcement 

of the provisions of this Act and all other 
immigration and nationality laws relating to 

(1) the powers, duties and functions of dip- 
lomatic and consular officers of the United 
States, except those powers, duties and 
functions conferred upon the consular officers 
relating to the granting or refusal of visas.... 
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Immediate Relatives. 


An alien who is a spouse, child, or parent 

of a United States citizen shall be classi- 
fiable as an immediate relative under Section 
201(b) of the Act if the consular officer 

has received from the Immigration and Naturali- 
zation Service a petition filed in his behalf 


by a United States citizen and approved in 
accordance with section 204 of the Act and 
the consular officer is satisfied that the 
alien has the relationship to the United 
States citizen indicated in the petition.... 


§42.40 Effect of approved petition. 


Consular officers are authorized by the Sec- 
retary cf State to grant, upon receipt of, and 
within the validity period of, a petition filed 
with and approved by the Immigration and 
Naturalization Service, the immediate relative 
or preference status indicated in the petition. 


The approval of a petition by the Immigration 
and Naturalization Service shall not relieve 
the alien of the burden of establishing to 
the satisfaction of the consular officer that 
he is eligible in all respects to receive a 
visa. 


-R. §42.43 Suspension or termination of actions 


in petition cases. 


(a) Suspension of action. (1) The consular 


officer shall suspend action in a petition 
case and shall return the petition, with a 
report of the facts in the case, for reconsid- 
eration by the Service if the petitioner 
requests suspension of action, or if the 
consular officer knows or has reason to be- 
‘feve that the approval of the petition was 
obtained by fraud, misrepresentation, or 
other unlawful means, or that the beneficiary 
is not entitled, for any other reason, to 

the status approved. 
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(b) Termination of action. The consular 
officer shall terminate action in a petition 
case upon receipt from the Service of notice 

of the revocation of the petition or upon 4 
finding that the petition has been automatically 
revoked pursuant to 8 C.F.R. 205.1(a) or to 

8 C.F.R. 205.106) (2) through (©). 


ARGUMENT 
The District Court Correctly Held 
That It Lacked Jurisdiction to 


Review A Consular Decision Relating 
to the Issuance of a Visa_ 


Under the clear wording of the Immigration 
and Nationality Act, the issuance of an immigrant visa is 
a matter vestec solely in the discretion of the appropriate 
consular officer. Pursuant to Section 221(a) of the 
Immigration and Nationality Act (the “Ace? 8 Sn. §1201 (a), 
"a consular officer may issue (1) to an immigrant who has 
made proper application therefor, an immigrant visa which... 
shall specify...the preference, nonpreference, immediate 
relative or special immigration classification to which the 
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alien is charged...., The burden of proof is on the alien 
applicant to e:tablish to the satisfaction of the consular 
officer that he is entitled to the Status claimed and that 
he is not subject to any of the exclusionary provisions 
contained :n the Immigration and Nationality Act. Section 
291 of the Immigration and Nationality Act, 8 U.S.C. $1361. 
Since Congress has specifically vested consular 

officers with exclusive power to grant or deny a visa, such 


determinations have consistently been held to be exempt 


from either administrative or judicial review. Kleindienst 


v. Mandel, 408 U.S. 753 (1972); Burrafato v. U.S. Department 


‘a 
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denied, 
. (44 U.S.L.W. 3466) ; Loza-Bedoya ws 
Immigration and Naturalization Service, 410 F.2d 343 
(9th Cir. 1969); United States ex rei. Ulrich v. Kellogg, 
30 F.2d 984 (O36, 0ie.): cert. denied sub. nom United States 
ex rel. Ulrich v. Stimson, 279 U.S. 863 (1929); Licea-Gome- 
Vv. Piliiod, 193° ¥. Supp. 577 (N.D. 111. 1960). "Whether 
the consul has acted reasonably or unreasonably is not for 
us to determine. Unjustifiable refusal to vise a passpert 
may be ground for diplomatic complaint by the nation whose 
subject has been discriminated against. See 3 Moore's 
Digest, 996. It is beyond the jurisdiction of the court." 
United States ex rel London v. Phelps, 22 F.2d 288, 290 
(2d Cir. 1927), cert. denied, 276 U.S. 630 (1928). 
This unreviewable power of the consular officer 


to grant or deny a visa has withstood various constitutional 


attacks. As the Supreme Court stated in United States ex rel. 
ee CES CX Fel 


Knauff v, haughnessy, 238 3.8. 537 (1950): 


"Thus the decision to admit or exclude an 
alien may be lawfully placed with the Presi- 
dent, who may in turn delegate the carrying 
out of this function to a responsible executive 
officer or the sovereign...the action of the 
executive officer under such authority is 
final and conclusive. Whatever the rule may 
be concerning deportation of persons who 

have gained entry into the United States, 

it is not within the province of any court, 
unless expressly authorized by law, to review 
the determination of the political branch of 
the Government to exclude a given alien." 


oo 
ci 


See also Shaughnessy v. United States ex rel. Mezei, 345 
ohaughnessy See EX Tei. Mezei 


U.S. 206, 210-15 (1953): Polymeris v. Trudell, 284 U.S. 
263 (1932); Fong Yue Ting v. United States, 149 U.S. 698 
(1893); Petition of Joe Cahill, 447 F.2d 1343 (2d Cir. 
L971). 

Ia the Ulrich case, supra, an appeal from the 
dismissal of a mandamus action brought to compel the 
Secretary of State to direct the consul in Berlin to issue 
a visa, the Court of Appeals for the District of Columbia 
affirmed the dismissal, stating: 

"We are not able to find any provisi if 

the immigration laws which provides tor an 

official review of the action of the consular 

officers in such a case by a cabinet officer 

or other authority." Id. at 986. 

In Mandel v. Mitchell, 325 F. Supp. 620 (E.D. 
N.Y. 1971), Judge Bartels, dissenting from the decision 
rendered by his brethern on the three-judge District Court 
impanelled to hear the attach upon the denial of a 
nonimmigrant visa to a Marxist scholar by an American consul 
in Belgium, grounded on the allegation that the sovereign 
power to exclude aliens must bow when it interferes with 


rights of citizens secured under the First Amendment, argued 


that the consul's determination was beyond judicial review: 
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"While an alien who has entered this country 
may be expelled only after piccedural due 
process, an alien on the threshold of initial 
entry stands on an entirely different footing... 
the requirement that aliens secure a visa frow 
én American Consul abroad was first adopted as 
é security measure in 1917. Since that time 
etatutory enactments, administrative incer- 
fretations and court decisisns have uniformly 
held that the exercise of the Consul's deter- 
mination was beyond judicial interference. 


In the area of alien exclusion the cause for 
non-judicial review is particularly stxong. 
Flexibility must be granted to the Consul 
under ali sections of the Act in order to 
adapt the Congressional policy to the variable 
conditions with which the Consul is from time 
to time confronted. Frequently his decision 
to deny a visa is predicated upon confidential 
information, the disclosure of the sources 

of which might endanger the public security 
and in some cases might seriously adversely 
affect our foreign relations." Id. at 647-648. 


Thereafter, in Kleindienst v. Mandel, supra, 


the Supreme Court reversed the three-judge panel and, in 

so doing, reaffirmed, as argued in Judge Bartel's dissent, 
that Congress not only has absolute power to adopt a policy 
excluding aliens, but also can and has extended such power 
to having that policy enforced exclusively through consular 


officers without judicial int “erence. 
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